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STATEMENT OF FACTS.

Respondent, Edward F. Harris, was appointed

receiver of the assets of Harris Harvester Company

under a bill in equity containing the usual allegations

for the appointment of a receiver to conserve the

assets and business of a financially embarrassed cor-

poration; the bill being filed by one of the creditors,

and the Company having consented to the receivership.

i|. The receivership is one for the conduct of the busi-

ness of the corporation; not for the liquidation of

its affairs.

Paragraphs 4 and 5 of the order of appointment

(trans, p. 2) stipulate that the receiver shall be



authorized "to conduct the business of said defendant

and to sell all and singular its present and/or future

stock in trade" etc., and upon the further order of

the court to sell any of its other assets. Paragraph

5 authorizes the receiver to purchase such materials

and employ such labor as may be necessary to com-

plete the stock of parts of the 'Company to meet

demands for cash sales for the current season, but

expressly eliminates authority for the receiver to

engage in other manufacturing operations without

further order of the court.

On May 29, 1931, the court made its order requiring

the filing of claims on or before August 31, 1931

(trans, p. 45).

On September 12, 1934, the receiver asked authori-

zation to pay a dividend of 20% on imsecured mer-

chandise claims arising before the receivership and

commissions earned by agents prior to the receiver-

ship, in the aggregate sum of approximately $46,000.00

(trans, p. 23). Therefore, the total sum to be dis-

bursed under this order is less than $10,000.00, aside

from allowances to the trustee and his attorneys, and

a payment of $5899.07 to Harris & Mitchell who
furnished parts to the receiver for the conduct of the

corporate business under express order of the court.

On January 27, 1922, Harris Manufacturing Com-

pany executed a bond indenture to the predecessor

of appellant, American Trust Company, securing pay-

ment of a bond issue of Harris Manufacturing Com-

pany in the originally issued face value of $250,000.00.

This indenture covered the plant of the Company,

including land, buildings and equipment.



On April 24, 1933, the appellant presented its peti-

tion for permission to foreclose on the property for

the purpose of discharging the indebtedness secured

by the indenture. In that petition it is represented

that there are unpaid taxes which constitute a lien

upon the premises in the aggregate sum of $20,031.00,

including the first installment of 1932-33 taxes (trans,

p. 18). Leave to foreclose was granted, which per-

mission necessarily was X)redicated, among other

things, upon the showing in the petition of the above

recited tax lien.

On August 29, 1931, American Trust Company, as

trustee under the indenture, presented a contingent

claim (trans, p. 49 et seq.) which recited the amount

of mipaid bonds and the security therefor, and set

forth that if the proceeds were insufficient to dis-

charge the indebtedness, the deficiency liability con-

stituted a general claim in the receivership. Follow-

ing the foreclosure sale, the American Trust Company
filed a supplemental claim (trans, p. 34) reciting the

foreclosure proceedings, and asserting a general lia-

bility for the deficiency to the American Trust Com-

pany as trustee under the indenture. Although this

supplemental claim was filed following the expiration

of the bar period, the receiver does not contend that

it was filed too late ; the contingent claim having been

filed within time and the supplemental claim being in

the nature of an amendment.

Neither in these claims nor elsewhere in the record

is there any evidence of authority on the ])art of the

American Trust Company, whether under the trust

indenture or otherwise, to present claims on behalf of



the bondholders whose bonds the indenture secured,

and under which, so far as the tei-nis of the indenture

appear in the record, the American Trust Company,

as successor of the trustee originally named, possessed

no more than the ordinary powers, and exercised the

ordinary functions of a trustee uiider a deed of trust

securing indebtedness (trans, p. 4 et seq.).

In answer to the petition under which the American

Trust Company sought permission to foreclose, the

receiver filed a verified answer in the form of an

affidavit (trans, p. 55 et seq.) in which he set forth,

among other things, that at the time of the execution

of the indenture securing the bond issue of $250,000,00,

the plant and equipment were ample security for the

issue, with a large equity to the Harris Manufacturiiig

Company ; that at the time of the petition, the property

still had an intrinsic value in excess of the secured

indebtedness, and that if the security is exhausted

under reasonable conditions, an equity remains for

the Company and its general creditors; that no dis-

bursements to general creditors have been made by

the receiver, and that the bondholders had by delay

frustrated an arrangement whereby a rental income

of $250.00 per month could have been obtained from

the plant, which it was agreed should be ajjplied to

the taxes of which complaint is made in the companion

appeal of the County of San Joaquin.

In this connection the court will note that at none

of the hearings was formal testimony taken by the

court, the orders having been made upon the various

verified petitions, affidavits, etc., which were before

the court.



At the foreclosure sale under the bond issue, the

entii'e security, including- the 'Company's real estate,

buildings, equipment and machinery, which were

originally taken as security for a bond issue of

$250,000.00, and which the receiver's above mentioned

affidavit shows were worth substantially in excess of

that amount, and which the affidavit also shows w^ere

worth in excess of the unpaid balance at the time of

the foreclosure sale, were sold to representatives of

the bondholders for the gross sum of $5,000.00, a

small portion of which was paid in cash and the

remainder of which was paid by endorsement of credit

upon issued bonds (trans, p. 61). This sale neces-

sarily was subject to the lien for jDersonal property

taxes on the real estate; the petition for permission

to foreclose recited the tax lieu and the order grant-

ing- permission was made upon the strength of that

i-epresentation.

There are two companion appeals from the order

authorizing payment of the dividend in question; one

is the present appeal and the other is the appeal of

the County of San Joaquin (No. 8075) under which

it attempts to enforce as a preferred claim against

general assets of the receivership, liability for x^^i^^'-

sonal property taxes which were a lien upon this

real estate at the time of the sale. Without repeating

in detail the matters recited in respondent's brief

upon the appeal of the County of San Joaquin, we

respectfully refer to that brief for a demonstration

of the fact that both appeals apparently are prose-

cuted for the benefit of the bondholders, with the

purpose of relieving the bondholders from the tax lien,



subject to which title was acquired, and upon the

basis of existence of which the District Court granted

an order permitting foreclosure; the apparent pur-

pose being the acquisition by the bondholders, free of

lien, of the entire real property, plant and equipment

of the Harris Harvester Company for the sum of

$5,000.00, leaving a deficiency liability which is now

asserted bj^ the present appellant.

There are nmnerous other creditors, to many of

whom large amounts of money are due. Among
others, the receiver himself is a personal creditor foi-

a very substantial amount (trans, p. 89, para. 7).

Neither these other creditors nor the receiver partici-

pate in the dividend which was directed by the trial

court; nevertheless, the receiver has recoiTunended

that dividend, and no creditor, other than the Ameri-

can Ti'ust Company and the County of San Joaquin,

has appealed from the order which was made.

In conjmiction with the application for dividend,

an affidavit was filed by the receivei- (trans, p. 86)

reciting his familiarity with real estate values at

Stockton, that at the foreclosure sale the property

was sold for $5,000.00 subject to tax liens, but other-

wise free of encumbrance, and that at the time of the
|

foreclosure the property was worth substantially in

excess of $50,000.00, and could have been sold at quick

sale for a sum in excess of that amount.

Concededly, the allowances made to the receiver

and his attorneys, and the payment directed to Harris

& Mitchell for labor and materials furnished the

receiver were proper in amount (trans, p. 85). It



also appeared that at the dates on which the various

taxes in controversy became a lien under the law of

California, the Company owned real property in San

Joaquin County, being the property covered by the

bond indenture and the property mentioned in the

last referred to affidavit of the receiver (trans, p. 85).

It also appeared at the hearing that at the time

of the order involved in this appeal, there were large

outstanding unsecured claims against the Company in

addition to the deficiency liability under the bond

issue, and which included the liability in excess of

$20,000.00 to the receiver personally (trans, p. 89).

In this connection it is noted that the receiver is only

a small stockholder in the Company and that he is

not related to the President of the Company from

whom the Company takes its name.

No evidence was presented of any authority on the

part of the American Trust Company to represent

bondholders in the collection of deficiency liability,

or that its authorit.y was other than the ordinary

authority of a trustee under a bond issue indenture

(trans, p. 89), except such other e^adence, if any, as

appears in the statement of evidence or record on ap-

peal; we find no other evidence in the record. The

transcript also recites (trans, p. 89) that no evidence

was produced negativing the authority of the trustee

to prosecute deficiency claims for the bondholders.

Respondent respectfully suggests that negative testi-

mony is unnecessary. The burden is upon one who

purports to act for another to establish his authority

to so act. In this connection it is also recited that
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counsel for the bondholders' protective committee ap-

peared at the hearing and made no objection at that

time to the representation of its interests by the

American Trust Company, or to the filing of the sup-

plemental claim by the American Trust Company

(trans, p. 89). It is again respectfully submitted

that this lack of objection on the part of the attorney

for the bondliolders ' coimnittee, occurring four years

after the expiration of the period allowed by the

court for the presentation of claims, fails to establish

the authority of the American Trust Company as tnis-

tee under the indenture to prosecute claims for defi-

ciency liability acci'uing to bondholders ; for that mat-

ter, the attorney for a bondholders' committee is not

as such clothed with authority to authorize a third

party in its own name to prosecute claims for per-

sonal liability accruing to the bondholders individu-

aUy.

The court's order directing the receiver to make the

payments in question (trans, p. 97 et seq.) recites:

(a) That the receivership was instituted and

prosecuted for the purpose of conducting and

preserving the business of the defendant, and not

for the purpose of liquidation; and

(b) That the dividend ordered paid is a just

and equitable exercise of discretion upon the part,

of the receiver and the court in the conduct of

business under the receivership; and

(c) That no payments have been made on any

of the claims for which a dividend is authorized,

and that the claimants throughout the receiver-



ship have refrained from embarrassing the re-

ceiver in the conduct of the business, and from

pressing- their chxims through bankruptcy or

otherwise; and

(d) That all of the secured creditors have re-

ceived payments in the course of the receiver-

ship; and

(e) That the bondholders acquired the Com-

pany's plant and equipment with the real estate

upon which it is located at a nominal price, and

for a sum greatly less than the actual value at

the time of foreclosure.

The order does not reject as a whole the claim of

the appellant, but merely denies its petition for par-

ticipation "in any dividend and/or pro rata payment

to creditors at this time" (trans, p. 102, par. 6).

At page 2 of appellant's brief, mention is made of

the fact that the bond indenture covered all after-

acquired property and assets. This provision applies

exclusively to Harris Manufacturing Company, which

is the original corporation executing the indenture.

It is a corporation distinct from Harris Harvester

Company, the defendant in this action, and the only

connection of the Harris Hai'vester Company with

the indebtedness is the agreement of Harris Har-

vester Company to assume the debts of Harris Man-

ufacturing Company in consideration of a transfer of

the assets of Harris Manufacturing Company.

At page 4 of appellant's statement of facts, it is

stated that in the contingent claim, appellant, as trus-
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tee, asserted the right to claim interest payments out

of any funds in the hands of the receiver, or any in-

come derived by the receiver from the operation of

the business of Harris Harvester Company. Conced-

ing, but not admitting, that the bondholders were en-

titled to income from the business of Harris Manu-

facturing Company, there is no showing that the bond-

holders are entitled to the income from the business

of the Han'is Harvester Company (that Company

having merely assumed the debt and not being a party

to the original bond indenture).

At page 4 of appellant's statement of facts, men-

tion is made of the fact that the claim tiled by the

American Trust Company has not been rejected or

disallowed, nor has any motion to expunge been

made. Failure to disallow or neglect to move to

expunge, is not the equivalent of approval of a claim;

laches does not nin in this respect against an officer

of the court. There are statutory regulations under

California and other law whereby neglect to act upon

a claim in probate, may be regarded as the equiva-

lent of a rejection, and give to the creditor the right

to take supplementary action to establish his claim;

we know of no rule, whether statutory or at general

law, under which delay on the part of a trustee, re-

ceiver, executor or administrator, constitutes the

equivalent of allowance of a claim. Pending allow-

ance, and subject to those instances in which delay is

the equivalent of rejection, the claim is held in sus-

pension until it is affirmatively allowed or disallowed.
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POINTS.

In his brief on the companion appeal of the County

of San Joaquin, the receiver has indicated his ano-

malous position upon this a^jpeal ; that as an officer of

the court he owes no greater duty to one creditor

than another, whether secured or unsecured, and that

he has no personal interest in the present appeal;

but that in the absence of appearance by other re-

spondents, he deems it equally his duty as an officer

of the court to explain, so far as he is able, the

grounds upon which the lower court exercised its

discretion, as detailed in the order from which the

appeal is taken.

The discussion will be arranged under the follow-

ing headings:

1. No authority appears for the presentation of

a claim by the American Trust Company in its own

name, as purported representative of the bond-

holders, for the collection of deficiency liability

accruing to the bondholders individually follow-

ing the exhaustion of the security covered by the

bond indenture.

2. The trial court exercised sound and proper

P discretion in denying to the appellant, as pur-

ported representative of the bondholders, partici-

pation in the dividend in question.
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ARGUMENT.

I.

NO AUTHORITY APPEARS TOR THE PRESENTATION OF A
CLAIM BY THE AMERICAN TRUST COMPANY IN ITS OWN
NAME, AS PURPORTED REPRESENTATIVE OF THE BOND-
HOLDERS, FOR THE COLLECTION OF DEFICIENCY LIA-

BILITY ACCRUING TO THE BONDHOLDERS INDIVIDUALLY
FOLLOWING THE EXHAUSTION OF THE SECURITY COV-

ERED BY THE BOND INDENTURE.

There is nothing in the present record to indicate

that the trustee under this bond issue occupies a

position different from the trustee under the normal

bond issue. No citation of authority is necessary

that if a purported agent seeks to act for a principal,

the burden of establishing the authority of the agent

rests upon the claimant and not upon the defendant.

In this proceeding the American Trust Company at-

tempts to present a claim on behalf of the bond-

holders, under the tiaist indenture, for a deficiency

liability following the execution of the purposes of

the indenture. The burden rests upon the trustee to

establish its authority to present such a claim. The

personal liability under the bonds vests in the holder

of the respective bond, and in the absence of specific

authorization by the bondholder, the bondholder him-

self, and not the trustee, can enforce this personal

liability. The trustee under a bond issue occupies

a position no different from that of a trustee under

a deed of trust securing indebtedness to a named

beneficiary.

The position of the trustee is analogous to the posi-

tion of a pledge holder. The pledge holder is the cus-

todian of the property, but the indebtedness neverthe-
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less is payable to the creditor. Under a deed of trust

the named trustee to whom the nominal title is con-

veyed is the custodian of the title for the purpose of

securing- the indebtedness but in the absence of spe-

cial provisions to tlie contrary, he is a custodian only,

and no right of action accrues in his favor for the

personal liability on the part of the debtor to the

beneficiary of the trust agreement.

Under an ordinary deed of trust securing indebted-

ness, title is conveyed to the trustee, with power of

sale in the event of default. The normal indenture

securing a bond issue is in substantially the same

form, with amplified details necessitated partly be-

cause of numerous unnamed beneficiaries who hold

the bonds which are payable to bearer. There is

nothing in the record to indicate any difference in

essentials between the present bond indenture and an

ordinary deed of trust securing indebtedness payable

to an individual or between the present bond inden-

ture and a normal bond indenture. As alread}^ re-

cited, there is nothing in the record relative to the

bond issue, whether internal or external to the bond

indenture, indicating any authorization by the bene-

ficiaries to the trustee for the collection of deficiency

liability accruing to the beneficiaries (the bondhold-

ers).

As indicated in the statement of facts, the mere fact

that negation of authority was not affirmatively

proven, is immaterial ; the burden is upon the claim-

ant to establish authority to act in an agency capacity

;

there is no burden upon the debtor to affirmatively

establish lack of agency authority.
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In an ordinary deed of trust, the trustee has com-

pleted his duties when he sells the property and ap-

plies the proceeds in accordance with the terms of the

indenture. During many years of practice, we have

not encountered even a contention (much less author-

ity) that following the foreclosure the trustee is au-

thorized to prosecute an action for the collection of

the deficiency liability which accrues to the beneficiary.

An indenture securing a bond issue in which there are

nmnerous beneficiaries is in no different situation, and

when the trustee presumes to present a claim for

deficiency liability, it is incumbent upon him to show

his authorization for the prosecution of that claim.

There is no such evidence in the present proceeding.

The same point was raised in the trial court prior to

decision, and no application was made by the Ameri-

can Trust Company for permission to supplement its

showing by producing e\ddence of its authority to act

for the enforcement of deficiency liability ; whether by

the presentation of provisions of the deed of trust

not theretofore introduced in e^ddence, or by presenta-

tion of independent authorization from the bond-

holders to the American Trust Company. It is there-

fore a proper assimiption that no authorization can be

shown except as indicated in the present record.

The record upon this appeal shows merely that the

title was transferred to the American Trust Company

with power of sale in the event of default and instruc-

tions as to the application of proceeds. The indebted-

ness itself (represented by bonds) accrues to the

holders of those bonds, and they and they alone are

authorized to prosecute proceedings for deficiency lia-
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bility in the absence of specific authorization to the

trustee to act for them in the prosecution of those

claims.

Appellant's brief discusses at some length the ques-

tion of whether the holder of secured indebtedness is

permitted in a receivership to present his claim for

the entire amomit of his debt or for deficiency liability

only. On page 8 of the brief it is recited that the

appellant claims participation for the deficiency only.

The discussion, therefore, is moot, and necessitates

no reply. Authority upon the point is cited at the top

of page 8 of the brief to the purported effect that a

claim may be presented for the entire indebtedness

without deduction for the value of the security. An
examination of the opinions discloses the fact that the

two cases which are cited involve pledges and not

liens upon real estate. It is elementaiy law in Cali-

fornia that pledges are distinguishable from real

estate encumbrances; that in the case of real estate

personal liability exists only for the deficiency, and

that in the case of pledges, personal liability may be

enforced without first exhausting the security. See

for example

:

Savings Bank v. Middlekaiiff, 113 Cal. 463, 467.

I
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II.

THE TRIAL COURT EXERCISED SOUND AND PROPER DISCRE-

TION IN DENYING TO THE APPELLANT, AS PURPORTED
REPRESENTATIVE OF THE BONDHOLDERS, PARTICIPA-

TION IN THE DIVIDEND IN QUESTION.

We assume that consideration of this appeal will be

concurrent with the companion appeal of County of

San Joaquin (No. 8075), for which reason we shall not

indulo-e in vain repetition of ari^iunents presented on

that appeal which are applicable to the present appeal.

In the brief for respondent in the San Joaquin

Count}^ appeal, it is suggested, among other things,

that this is a receivership for the purpose of conduct-

ing a business and not for the purpose of liquidating

the Company and its assets; that the receiver, as the

operator of a going concern, must, subject to the con-

trol of the court, be allowed reasonable latitude in the

conduct of business and the payment of obligations,

and that the court and the receiver, as an officer of the

court, are entitled to exercise sound discretion in the

disposition of assets. In that brief there is developed

in detail a situation by which the bondholders as pur-

chasers of the property, seek through the appeal of

the County to relieve themselves of the tax lien, sub-

ject to which the purchase was made at the fore-

closure sale. It was represented to the court in the

application of the American Trust Company for fore-

closure that the property was subject to a tax lien

of some $20,000.00, and permission to foreclose was

granted upon that representation. At the sale the

property was purchased by the bondholders for

$5000.00, although originally it was acceptable
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security for an indebtedness of $250,000.00, and al-

though according- to the uncontradicted affidavit of

the receiver it was worth for immediate sale at the

time of the foreclosure a sum in excess of $50,000.00.

The appeal of the County, if successful, will relieve

the property from the tax lien and will permit the

bondholders to acquire title free from taxes which the

present appellant represented to the court were a lien

upon the land in the application for permission to

foreclose. Further details of this situation appear in

the receiver's brief upon the companion appeal.

Upon the showing of the American Trust Company

itself, the total purchase price of the property at the

sale was $5000.00 plus a tax lien of approximately

$20,000.00 recited in the petition for leave to fore-

close. The uncontradicted affida-^dt of the receiver is

that at the time of sale, the property was worth in

excess of $50,000.00 for immediate cash sale. There-

fore, even if the property is not relieved from the tax

lien, the bondholders have acquired title for less than

fifty per cent of the value of the property.

In directing the present dividend, the court acted

upon the assumption that in a receivership for the

purpose of conducting business, as distinguished from

litigation, there is latitude for reasonable judicial

discretion in directing the disbursement of funds. As

recited in the order (trans, p. 97 et seq.) no payments

have been made during the receivership on the claims

as to 'which a dividend is directed, payments have

been made on all secured claims, and the bondholders

having acquired the property "for a sum greatly less

than the actual value thereof at the time of such fore-
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closure". For these reasons, among others, the court

deemed it equitable to direct payment of the dividend

in question. The 'dividend itself amounts to less than

$10,000.00. If all receiverships are to be deemed

liquidation proceedings in which no latitude is al-

lowed to the receiver and no discretion vested in the

trial court, this order was improper; if, however,

sound discretion can be exercised, we submit that there

was every 'justification for the order of the lower

court.

In connection with the fact that this is a receiver-

ship for the 'conduct of business and not liquidation,

the further fact must not be overlooked that if credi-

tors desire a liquidation under statutory rules on

priority and pro rata distribution, the remedy of

bankruptcy was open at all times. Neither the present

appellant nor any other creditor has sought a bank-

ruptcy liquidation in which strict rules of pro rata dis-

tribution will be enforced; having elected to permit

the continuance of the Company affairs under an

equity receivership for the conduct of business as dis-

tinguished from liquidation, it is submitted that the

ordinary rules for such equity receiverships of going

concerns should control.

On page 10 of the brief authority is cited to the

point that assets should be distributed as a trust fund

and according to pro rata rights and priorities. An
examination of the opinions discloses that in both

cases a liquidation receivership was involved.

It is; a frequent practice of Federal trial courts in

equity receiverships where permission is sought to

foreclose a lien, to impose as a condition to such per-
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mission, a requirement that deficiency liability under

the secured indebtedness shall be waived. That con-

dition was not imposed in this case, but to the extent

of the amount involved in this dividend the order of

the trial court is a substantial equivalent to the pre-

liminary imposition of such a condition. In both

instances the court exercises a sound judicial dis-

cretion as to relative rights against general assets, of

unsecured creditors and claimants under a deficiency

liability. The equity of such an exercise of discretion

is exemplified in the present case in which the bond-

holders bought the property for $5000.00, and subse-

quently, through the medium of a claim by the County,

seek to relieve themselves of the tax lien which w^as

presented to the court as one of the reasons for grant-

ing permission to foreclose.

At pages 13 and 14 appellant again discusses the

question of whether a secured creditor has a provable

claim for the entire amount of his debt or for de-

ficiency only, citing authority to the point that the

rule requiring exhaustion of security applies only to

the State in which the indebtedness was incurred, and

that in other States personal liability may be enforced

without first exhausting the security. The rule is well

established that under such circumstances the creditor

may sue the debtor n?. another State without first ex-

hausting his security, and that rule is recognized in

California, as in other .jurisdictions.

Denver Stockyards Bank v. MaHin, 111 Cal.

223.

P In the present instance the real estate was within

the jurisdiction of the trial court.

I
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Appellant, however, overlooks the reason underlying

the rule. Real estate is subject only to the jurisdiction

of the courts of the State in which it is situate. When
a creditor litigates in another State, there is no juris-

diction to foreclose the lien, and if the creditor were

required to exhaust his security before enforcing his

indebtedness, the practical effect is the denial of relief

to the creditor. Accordingly, it is held that in a juris-

diction foreign to that in which the property is situate,

the creditor may enforce personal liability without

first exhausting his security in that litigation, and

ultimately recei-^dng a defficiency judgment.

At page 14 California authority is cited to the effect

that evidence of value of the property is inadmissible

in resisting deficiency liability for which a claim is

presented. Neither of the cases cited is applicable to

the present situation. In Hopkins v. Millar the de-

fendant attacked a foreclosure sale under a deed of

trust upon the ground of inadequacy of purchase

price. It is a well settled rule that mere inadequacy

of price, unless coupled with other circumstances,

does not justify vacating a sale. In the present Litiga-

tion there is no attack upon the title acquired by the

bondholders at the foreclosure sale; it is, however,

suggested that in ^dew of the inadequacy of the price,

it is a proper exercise of judicial discretion in an

equity receivership to exclude the deficiency liability

from the present dividend. The other cited case of

Central Bank v. Proctor determines merely that the

amendment to California Code of Civil Procedure,

Section 580a providing for valuation proceedings in

connection with the enforcement of deficiency liability,

is not retroactive.
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The present appeal involves no attack upon the

propriety of the allowance of receiver's fees, attorney

fees, or the payment to Harris & Mitchell of its pre-

ferred claim covering labor and materials furnished

to the receiver as a receivership expense. The only

question involved is participation by the bondholders

for deficiency liability in a dividend which the court's

order restricted to unsecured claims for merchandise

and services antedating the receivership. The order

does not permanently reject the bondholders' claim

but denies participation in the immediate dividend.

If this court determines that the bondholders under

the present appeal of the American Trust Company

as an iiTiauthorized representative, and as having pre-

sented a claim tvithout autliority from the hondkoJdcrs,

are entitled to participate in a dividend, it necessarily

follows that all other creditors of the debtor Company

are entitled to participate in the dividend, either as

unsecured creditors or for the potential deficiency in

excess of security held, as the case may be. Under

such circumstances, any order of reversal should pro-

tect the rights of other non-participating creditors to

share in the dividend.

Dated, San Francisco,

September 11, 1936.

Respectfully submitted,

Robert B. Gaylord,

Robert B. Gaylord, Jr.,

Attorneys for Appellee,

Edward F. Harris, As Receiver.
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